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Most policies that provide insurance coverage for liability claims that are asserted against the insured impose two main duties
on the insurer: 1) to defend the claim (pay for legal counsel and litigation costs); and 2) to indemnify the insured (pay for damages
on the insured’s behalf) against the loss if the plaintiff who sued the insured is successful. There are “indemnity only” policies, as
opposed to policies paying “on behalf of the insured,” but they tend to be written in special circumstances. Generally, standard
liability policies will create both duties.

Because the policy creates both duties, they are obviously linked. “[I]f the policy does not apply then the insurer does not have
a duty to indemnify or defend the insured.” “The duty to defend . . . arises solely from the language of the insurance contract. A
breach of that duty can be determined objectively” from the language of the contract.?

The two duties also share the characteristic that the insured must take the first step and request that the insurer defend and in-
demnify the insured by formally and timely notifying the insurer of the claim made against the insured and complying with other
duties under the applicable policy. “[O]rdinarily, an insurer has no duty to defend an insured absent a request to defend.”

The differences between the duty to defend and the duty to indemnify begin to emerge when the analysis in each specific case
starts, though they begin in the same way. An insurer’s duty to defend its insured against a claim or a lawsuit is separate and distinct
from the insurer’s duty to indemnify.*

The analysis of both duties begins with the underlying complaint that asserts that the insured defendant is liable to the plain-
tiff, and it is the factual allegations in that complaint, and not the labels the underlying plaintiff gives them, that drive the analysis.”

The “characterization of [defendant’s] conduct as being mere negligence does not control the applicability of the exclusion-
ary clause, because the duty to defend is not limited to the precise language of the pleadings. Rather, it is the substance of
the allegations, not their mere form, that must be examined.”

The allegations contained in the underlying complaint generally determine an insurer’s duty to defend. However, mere
allegations of negligence in a transparent attempt to trigger insurance coverage by characterizing intentionally tortious
conduct as negligent will not persuade the court to impose a duty to defend.”

The injuries resulting from the car accident are excluded from coverage regardless of the label the allegations were given in
the complaint. We must look to the underlying cause of the injury to determine coverage and not the theory of liability.®

1. The Duty to Defend extends to claims arguably within coverage

The analyses diverge here, though, because the analysis of the duty to defend must go further. Although “[t]he insurer is not
required to defend against claims expressly excluded from policy coverage,” “[t]he duty to defend is not limited by the precise lan-
guage of the pleadings.”

The duty of an insurance company to provide a defense in an underlying tort action depends on the allegations in the
complaint and extends to allegations which “even arguably come within the policy coverage.” The duty to defend is broad-
er than, and not necessarily conclusive of, an insurer’s duty to indemnify. The court must resolve any doubt pertaining to
the duty to defend in favor of the insured."

This duty is not limited to meritorious suits and may even extend to actions which are groundless, false, or fraudulent,
so long as the allegations against the insured even arguably come within the policy coverage.... The duty to defend
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cannot be limited by the precise language of the pleadings. The insurer has the duty to look behind the third party’s
allegations to analyze whether coverage is possible ... In a case of doubt as to whether or not the complaint against the
insured alleges a liability of the insurer under the policy, the doubt must be resolved in the insured’s favor."!

2. An Insurer must investigate the allegations beyond the complaint

The Michigan Supreme Court has held that the insurer cannot get summary disposition in its favor where the facts are not yet
fully developed.'

A consequence of this principle is that the insurer cannot limit its analysis to the allegations of the complaint where the
duty to defend is at issue. The insurer must look behind those allegations.

An insurer has a duty to defend, despite theories of liability asserted against any insured which are not covered under
the policy, if there are any theories of recovery that fall within the policy. The duty to defend cannot be limited by

the precise language of the pleadings. The insurer has the duty to look behind the third party’s allegations to analyze
whether coverage is possible. In a case of doubt as to whether or not the complaint against the insured alleges a liability
of the insurer under the policy, the doubt must be resolved in the insured’s favor."

The insurer cannot limit its analysis to the underlying complaint but must conduct its own investigation to determine
whether the claim should be covered.

“[TThe duty to defend is broader than the duty to indemnify,” and an insurer who wrongfully refuses to defend its
insured becomes liable on any judgment against the insured “despite theories of liability asserted against any insured
which are not covered under the policy.” An insurer’s duty to defend, then, includes the duty to investigate and analyze
whether the third party’s claim against the insured should be covered."

The fact that the duty to defend extends to claims that may or may not be covered as long as they are “arguably” covered is
one important characteristic of the insurer’s duty to defend, and the insurer’s affirmative duty to investigate and look “behind”
the complaint is another. The third major difference is that if any claim in the underlying complaint is sufficient to trigger a
duty to defend, that duty extends to all of the claims made in the underlying complaint, even those that are not covered.

An insurer must defend its insured even if theories of liability asserted are not covered under the policy, if any asserted
theories of recovery fall within the policy coverage.”

In a situation like this, the insurer will often issue a reservation of rights letter explaining that it will defend against all claims,
but that if liability is ultimately found to exist on a claim that is not within the policy’s coverage, then the insurer will not indem-
nify the insured for the loss.'® This situation can sometimes lead to a quandary for the retained defense counsel. Defense counsel’s
obligation is to the insured client, not to the insurer. What should defense counsel do if one of two claims is covered and the other
is not? Defense counsel may, for example, file a compelling motion for summary disposition on the covered claim and have it
dismissed. In theory, dismissing this claim would be a victory for the client-defendant-insured, but the result is that the insurer will
then withdraw the defense of the remaining (not covered) claim.
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